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PER CURIAM.

Defendant Jamil McFarland appeals as of right from jury convictions of felon in
possession of a firearm (felony-firearm),* possession of a firearm during the commission of a
felony,> and carrying a concealed weapon in a motor vehicle® The trial court sentenced
McFarland as a fourth habitual offender* to concurrent terms of 2 to 15 years for felon in
possession of a firearm and CCW, and to a consecutive two-year term for felony-firearm. We
affirm. We decide this appeal without oral argument.”

|. Basic Facts And Procedural History

Officers Brian Carten and Steve Arbenowske were on routine patrol shortly before 3:00
am. on January 31, 2004. While driving westbound on Eight Mile, Officer Carten observed a
car that appeared to have an expired license plate. The in-car computer confirmed that the
license plate was in fact expired. Therefore, Officer Carten initiated a traffic stop.

The car stopped in the parking lot of the Embassy Motel. Officer Carten approached the
driver while Officer Arbenowske spoke to the passenger, whom the officers later identified as
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McFarland. The driver, Ebony Riler, was unable to provide a license, registration, or proof of
insurance, so Officer Carten took her name. McFarland told Officer Arbenowske that his name
was lvory Benson. The officers returned to the patrol car and ran the names through the in-car
computer. The computer indicated that Riler's license was suspended and that she had an
outstanding warrant. The computer did not return any entries for Ivory Benson. The car was not
registered to either occupant.

The officers returned to the stopped vehicle, and Officer Carten took Riler into custody
for driving on a suspended license. Once Riler was secured in the back of the patrol car, the
officers turned their attention to McFarland. The officers asked McFarland to exit the vehicle,
and Officer Arbenowske requested permission to pat him down “to make sure he had no
weapons on him.” The officers testified that McFarland agreed to the search. Officer Carten
then took McFarland to the front of his patrol car and stayed with him while Officer Arbenowske
searched the vehicle.

Officer Arbenowske found a loaded semiautomatic handgun under the front passenger
seat. He removed it from under the seat and set it on the passenger seat. McFarland then
spontaneously announced, “He found a gun.” Leaving the gun in the car, Officer Arbenowske
approached McFarland and asked him if he knew anything about the gun. McFarland said he did
not. Officer Arbenowske placed him under arrest. McFarland then gave the officers his real
name.

Officer Carten and Officer Arbenowske testified that while they were placing Riler under
arrest, a man came down the stairs of the motel and started to approach them. They told him to
stay back until they were finished. Riler indicated that the man was her father and that he owned
the car. By the time the officers finished their investigation, the man had disappeared. Two
other officerstried to locate the man, but they were unsuccessful.

Edith McFarland, McFarland’s mother, and her friend, Louis Jefferson, testified that
during the day on January 30, 2004, Edith called Jefferson to report that vandals had damaged
her car, and she asked whether he had “any kind of protection for her.” Jefferson later arrived at
Edith’s apartment with a gun wrapped in a plastic grocery bag. But by that time Edith had
already obtained a rifle from someone else. So Jefferson took his gun back to his car. He
opened the passenger door and was about to remove the magazine and put it in the glove box
when Kate, a young woman he knew, greeted him. He explained that he was startled, so he “just
threw the gun up under the passenger side seat.”

Jefferson and Kate then went into Edith’s apartment for drinks. Edith testified that
McFarland “was in and out” of her apartment while Jefferson was there. Jefferson and Kate then
left to go to the motel. Edith testified that McFarland went with them. Jefferson stated that he
asked McFarland to go with them “so he could drive the car back, so he could fix his mother’s
tire.” Once at the motel, Jefferson got aroom. McFarland l€eft in the car, but he was supposed to
come back after a couple hours to pick up Jefferson. Jefferson explained that he forgot the gun
was gtill in the car and neglected to mention it to McFarland.

Edith testified that McFarland returned to her apartment with his girlfriend, Ebony Riler.
McFarland replaced Edith’s flat tire. Edith claimed that Jefferson called, and McFarland and
Riler went to pick him up. Jefferson testified that he happened to leave the motel room and

-2-



gpotted his car, McFarland, and the police in the parking lot. He started to approach but the
officers instructed him not to come any further. They told him to go back to the room and that
they would talk to him shortly. Jefferson returned to his room as directed, but the police did not
come and talk to him. Jefferson said he felt guilty about McFarland being arrested, but he did
not go to the police and tell them the gun belonged to him.

Jefferson denied that Ebony Riler was his daughter. He only knew Riler as McFarland’'s
girlfriend. Jefferson denied telling a detective that McFarland saw the gun at Edith’s apartment.
In fact, Jefferson claimed that McFarland was not even there until after Jefferson had returned
the gun to the car.

McFarland testified that he did not know about the gun in Jefferson’s car and did not tell
anyone about the gun being in the car. McFarland confirmed that he saw Jefferson at his
mother’s house. McFarland stated that he and Riler went to pick up Jefferson at the motel.
McFarland admitted declaring that Officer Arbenowske had found a gun at the scene.
McFarland explained that he could tell from Officer Arbenowske’ s movements that “he found a
weapon or somethin’ . .. ."

[1. Sufficiency Of The Evidence
A. Standard Of Review

McFarland contends that the prosecutor presented insufficient evidence to prove that he
possessed or carried a weapon. In reviewing the sufficiency of the evidence in a crimina case,
we must review the record de novo and, viewing both direct and circumstantial evidence in a
light most favorable to the prosecution, determine whether arational trier of fact could find that
the essential elements of the crime were proved beyond a reasonable doubt.° Circumstantial
evidence and reasonable inferences drawn therefrom are sufficient to prove the elements of a
crime.” Thetrier of fact determines what inferences may be fairly drawn from the evidence and
the weight to be accorded those inferences®

B. Establishing The Elements

Felon in possession of afirearm and felony-firearm both require proof that the defendant
possessed a firearm.® Possession of a weapon may be actual or constructive, and may be proved
by circumstantial evidence.® “[A] defendant has constructive possession of a firearm if the
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location of the weapon is known and it is reasonably accessible to the defendant.”** Carrying a
concealed weapon requires proof that the defendant was “carrying” a weapon.*? “Carrying” is
similar to possession and denotes intentional control or dominion over the weapon.™

The parties stipulated that McFarland had been previously convicted of a felony and, as
of the date of this incident, his right to possess a firearm had not been restored. Further, the
prosecutor established that McFarland was the front-seat passenger of a car, and that a loaded
firearm was found beneath the front passenger seat. Mere presence is in insufficient to prove
constructive possession,'* but, here, before Officer Arbenowske revealed his discovery or
displayed the weapon, McFarland spontaneously announced that the officer had found agun. A
fact of the crime known only to the defendant is evidence of guilt.™ We conclude that the
evidence, when viewed in a light most favorable to the prosecution, was sufficient to prove
beyond a reasonable doubt that M cFarland possessed a weapon.

[11. Jury Instructions

McFarland contends that the trial court erred in failing to instruct the jury on the use and
effect of a witness' prior inconsistent statement. McFarland failed to preserve this issue by
requesting the instruction or objecting to its absence.’®* Moreover, defense counsel expressed
satisfaction with the instructions as given. “By expressly approving the instructions, defendant
has waived the issue on appeal.”*’

V. Effective Assistance Of Counsdl

McFarland also mentions that defense counsel may have been ineffective for failing to
object to the instructions given. Because McFarland did not include this issue in his statement of
questions presented, it has not been properly presented and is waived.®® McFarland “has
presented nothing for review.”*® That aside, McFarland admits that the error “may not rise to the
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level of ineffective assistance of counsel” as defined by case law.* Therefore, even if the issue
had been properly presented, McFarland has failed to establish error entitling him to relief.

We affirm.

/s Patrick M. Meter
/s/ William C. Whitbeck
/9 Bill Schuette

0 See Srickland v Washington, 466 US 668; 104 S Ct 2052; 80 L Ed 2d 674 (1984); People v
Pickens, 446 Mich 298, 302-303; 521 NW2d 797 (1994).



